82p CoNGRESS HOUSE OF REPRESENTATIVES RerorT
1st Session { No. 627

MRS. MAUD M. WRIGHT AND MRS. MAXINE ROBERTS,
FORMERLY MRS. MAXINE MILLS

JUNE 19, 1951.—Committed to the Committee of the Whole House and ordered
to be printed

Mr. Byrne of New York, from the Committee on the Judiciary,
submitted the following

REPORT

[To accompany H. R. 4246]

The Committee on the Judiciary, to whom was referred the bill
{(H. R. 4246) for the relief of Mrs. Maud M. Wright and Mrs. Maxine

Roberts, formerly Mrs. Maxine Mills, having considered the same,
report favorably thereon with amendments and recommend that the
bill do pass.

The amendments are as follows: :

Page 1, line 6, strike out ““$7,500” and insert in lieu thereof ““$5,000".

Page 1, line 7, strike out “$7,500” and insert in lieu thereof ““$5,000"".

.The facts will be found fully set forth in House Report No. 826,
Eightieth Congress, which is appended hereto and made a part of this
report. An identical bill passed the House in the Eightieth Congress
and the Senate referred the bill to the United States Court of Claims
for findings of fact. The Court of Claims, after consideration, gave
the opinion that the United States Government was liable, and stated
in 1ts opinion:

However, we have found that the defendant was negligent, that defendant is
liable for the negligence of its servants in failing to enforce its safety regulations,
.and that such failure was the proximate cause of the deaths.

Section 2509 of 28 United States Code directs the court to inform Congress
whether the demand is legal or equitable, or be a gratuity. The law contemplates
that if, upon the record and the present state of the law, equities are indicated
-either by the findings of fact or the law, or both, the court will call attention to
these facts. Congress then can determine whether they are of a nature which
-should persuade it to act upon the claim in the light of the considered and informed
Jjudgment of this court as to the nature and scope of the equities (Burkhardt et al. v.
The Unated States. 113 C. Cls. 115).

In this case, it must be conceded that plaintiffs have a cause of action upon
~which recovery could be had in a court of law were the defendant an individual
jinstead of the United States, and if the plaintiffs had brought their action within
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the time limit of the applicable statute of limitations. It is noted that Indiana
has statutorily provided that a wrongful death action must be commenced by the
personal representative of the decedent within 2 years after the wrongful death,
which time has, of course, long since expired. Therefore, whether these plaintiffs
are to be compensated by the Government for the negligent conduct of its servants
is a matter exclusively for the determination of Congress.

Therefore, in view of the fact that the bill which was referred to the
Court of Claims was in the amount of $5,000 each to Mrs. Wright and
Mrs. Mills this bill is amended, stnkmg out $7,500 respectively and
inserting in lieu thereof the sum of $5,000 and the committee recom-
mend favorable consideration of the bill as amended.

Also appended is the opinion of the Court of Claims, dated March
6, 1951.

[H. Rept. No. 826, 80th Cong., 1st sess.]

The purpose of the proposed legislation is to pay the sum of $5,000 to Mrs.
Maud M. Wright and to pay the sum of $5,000 to Mrs. Maxine Mills, both of
Robinson, Ill., in full settlement of all claims against the United States, as com-
pensation for the deaths of their husbands, Oriin C. Wright, on January 21, 1944,
and Charles W. Mills, on January 22, 1944, both of whom died as a result of burns
sustained in a fire at the Evans Hall hou\mg project, Evansville. Ind., which was
under supervision and management of the National Housing Agency.

STATEMENTS OF FACTS

Tt appears that these men were war workers and tenants in this Government
housing project. The building was construected of highly inflammable material
and there was no sprinkler system in the building, and very few fire extinguishers.
According to the evidence presented in this case, their fire protection was very
‘nadequate.

The fire occurred in this way. One of the tenants, a Mr. Vaughan, placed a
jar of cold-packed meat on an electric hot plate on a table in his room. Then he
went into the nall outside his room and started for the bathroom which was
nearby apparently forgetting about his hot plate. In returning to his room, he
saw a blaze. He removed the hot plate and placed it under his bed and then,
accordine to his statement, he went for a pail of water. However, about this time
the hot plate exploded the jar and spread grease all over the room which was
undoubtedlv ignited by the hot plate, and set the surrounding materials afire.
The conflagration resulted which swept through the building. Mr. Wright and
Mr Mill< were unable to get out of their rooms. The janitors and other workers
un-i-:took tc get water but were unable to do sc, and everyone proceeded to
safer« excent these two men who were burned to death

The coroner makes oath that he talked to Mr. Vaughan, who had used the hot
plate. in his room, and under oath he stated that the management knew of Mr.
Vaughan using a hot plate and under oath Mr. Vaughan admitted that he had
used the hot plate to heat the glass jar of meat and that the glass jar of meat was
set on fire by the use of the hot plate, thus causing the fire. Also, in talking with
Mr Buckley, manager of Evans Hall. at the time of the fire, he also admitted that
he knew of the use of hot plates by tenants in the housing project. The coroner
also stated that the janitor and janitress who were in charge of the building which
burnec showed that they knew of the use of the hot plate by Mr. Vaughan in whose
room the fire started.

There is nothing in the contract forbidding the use of hot plates. There were
no rules and regulations forbidding the use of hot plates. It is the opinion of your
committee that there was neﬁllzence on the part of the management of this
housing project and that Mrs. Wricht and Mrs. Mills should be compensated in
the su » of $5,000 each for the deaths of their husbands. Your committee recom-
mends favorable consideration to the bill as amended.

Appended hereto is the report of the National Housing Agency, together with
other pertinent evidence.
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NarioNaL HousiNG AGENCY,
OFFICE OF THE ADMINISTRATOR,
Washington 25, D. C., March 26, 1945.
Hon. DaNn R. McGEHEE,
Chairman, Committee on Claims,
House of Representatives, Washington, D. C.

My Dear CoNGRESSMAN McGerer: With further reference to your letter of
February 12, 1945, requesting a report of the facts on which the bill H. R. 1919,
a bill for the relief of Mrs. Maud M. Wright and Mrs. Maxine Mills, is based, and
our opinion as to the merits of the bill, enclosed are copies of documentary material
from our files identified as follows:

1. A report on fire damage at Evans Hall dormitory No. 9, project IND-
12134,5 at Evansville, Ind., on January 21, 1944.

2. Revocable use permit to Orlin Wright from the United States covering
premises occupied by Mr. Wright.

3. Cancellation of revocable use permit to Orlin Wright.

4. Revocable use permit to Charles Mills from the United States covering
premises occupied by Mr. Mills.

5. Cancellation of revocable use permit to Charles Mills.

6. Copy of a letter from Edward H. Dauble, Sr., coroner of Vanderburgh
County, to the housing manager.

7. Copies of five depositions taken by the coroner of Vanderburgh County in
connection with the fire.

The above documents give the known facts concerning the fire in the Evansville
housing project which caused the deaths of Mr. Wright, Mr. Mills, and four other
persons, as well as the destruction of the personal belongings of occupants of the
dormitory. The bill H. R. 1919 is for the relief of the widows of Mr. Wright and
Mr. Mills, and would authorize the payment of $5,000 and $15,000 to Mrs.
Wright and Mrs. Mills in full settlement of all claims against the United States
for the deaths of their respective husbands.

In our opinion the information contained in these documents indicates that the
Government, acting through the Federal Public Housing Authority, was in no way
at fault in connection with this fire. In the absence of any fault or negligerce on
the part of the Government, the enactment of the proposed bill would in effect
place the Government in the position of an insurer of the lives and property of all
the occupants of housing projects. Further, it-would apply to the Government a
rule of legal liability not applicable, under similar facts, to a private landlord. It
is our opinion that there is no moral or legal justification for the assumption by
the Government of any such liability and consequently we recommend against the
enactment of the proposed bill.

The Bureau of the Budget has advised me that there is no objection to the
submission of this report to the committee.

Sincerely yours,
Joun B. BrLANDFORD, Jr.,
Administrator.

AFFIDAVIT
STATE OF INDIANA,
County of Vanderburgh, ss:

The following affidavit is made at the request of Charles E. Jones, attorney,
for use in connection with the claims of Maxine Mills and Maud Wright for com-
pensation on account of the deaths of their respective husbands, Charles Mills
and Orlin Wright:

On January 21, 1944, T was the duly elected, qualified, and acting coroner in
the city of Evansville in the State of Indiana and in my official capacity as such
coroner I conducted an inquest into the cause of the deaths of said Charles Mills
and Orlin Wricht. When the first investigation was made I was unable to have
present at such investigation one Leonard Vaughan, in whose room the fire
started in the Evans Hall housing project located on Herndon Drive, Evansville,
Ind.: and the reason Mr. Vaughan was not present was because he had previously
gone to his home in Fairfield, Ill. Before Mr. Vaughan returned to Evansville,
Ind., from Fairfield, Ill.. I talked with Marion S. Buckley, who was the manager
in charge of the Evans Hall dormitories, which was operated by the Federal
Public Housing Authority. At the time of the fire, a representative of the fire
marshal’s office and of the county prosecutor’s office were under the impression
that the fire was caused by an overheated fuse or plug, but in my conversation
with Mr. Buckley above named he, Mr. Buckley, informed me that I should
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investigate about Leonard Vaughan using a hot plate in his room, which Mr.
Buckley felt was the cause of the fire starting. Mr. Buckley told me in this
conversation that the reason for his suggestion to me that I investigate the use of
a hot plate by Mr. Vaughan in his room was because he, Mr. Buckley, knew of
the use of such hot plate in the housing project, although the use of such hot
plate was in violation of the rules of the Housing Authority. Pursuant to the
suggestion of Mr. Buckley I contacted Leonard Vaughan on his return to Evans-
ville, Ind., from Fairfield, Ill., and I questioned him about having used a hot plate
in his room which caused the starting of the fire. After considerable questioning
of Leonard Vaughan by me, Mr. Vaughan admitted that he had used the hot
plate to heat a glass jar of meat and the glass jar of meat was set on fire by the
use of the hot plate, thus causing the fire in which Charles Mills and Orlin Wright
lost their lives.

The building in which this fire occurred was constructed of such highly inflam-
mable material that it was impossible to stop the fire after it had gotten started;
and had it not been that there was no wind to any extent on that day, I feel sure
other buildings would have been burned; but due to the efforts of the firemen they
were able to save the other buildings even though such buildings did catch fire
from the building which burned.

In my conversation with Mr. Buckley on my investigation of this fire he
admitted to me that he had knowledge of the use of hot plates by the tenants in the
Housing Authority; and my conversation with the janitor and janitress who were
in charge of the building which burned showed me that they knew of the use of
a hot plate in his room by Leonard Vaughan, in whose room the fire started.

In the investigation I conducted into the cause of this fire, I was told that com-
plaints had been made a few weeks before the fire to officials of the project about
the use of hot plates by some of the tenants in this dormitory.

My investigation further disclosed that there was no sprinkler system installed
in the dormitory in which Mr. Mills and Mr. Wright lost their lives, but there
were fire extinguishers placed in the building but these fire extinguishers were
wholly inadequate and insufficient to stop a fire once it had been started in such
building, because of the highly inflammable materials used in the construction of
the building and the manner in which such building was constructed.

Dated this 28th day of September A. D. 1945, at Evansville, Ind.

Epwarp H. DAusBLE, Sr.

Subscribed and sworn to before me this 28th day of September A. D. 1945, at
Evansville, Ind.
[sEAL] Evroise WiLson, Notary Public.

My commission expires February 10, 1947,

AFFIDAVIT
STAaTE OF ILLINOIS,
County of Cook, ss:

The following affidavit is made at the request of Charles E. Jones, attorney,
for use in connection with the claims of Maxine Mills and Maud Wright for com-
pensation on account of the deaths of Charles Mills and Orlin Wright.

On January 21, 1944, T was the manager of the Evans Hall dormitories, a war
Illogsing project operated by the Federal Public Housing Authority, at Evansville,

nd.

On that date and for some time prior thereto Mr. Orlin Wright and Mr. Charles
Mills had been occupying room 909 in the No. 9 dormitory of this project, living
there while they were working in war plants in the Evansville area.

At about 11:20 a. m. on that day the building caught fire from the careless act
of another occupant of the dormitory, who used an electric hot plate to cook in
his room, in violation of project regulations.

The fire, after it had once started, spread through the building with such great
rapidity that some of the persons living on the first floor, as were Mr. Wright and
Mr. Mills, were not able to escape from the building.

Mr. Wright and Mr. Mills were in lawful and proper occupancy of their room
at the time of the fire. Both lost their lives in the fire through no fault or

negligence on their part.
MarioN S. BUckLEY.

Subscribed and sworn to before me this 14th day of May 1945.
|8EAL| Lear Beranp, Notary Public.
Commission expires December 7, 1946.
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OFFICE OF THE CORONER OF VANDERBURGH COUNTY

STATE OF INDIANA,
Vanderburgh County, ss:

Ben Wood, residing at room 913, dormitory No. 9, being duly sworn deposes as
follows concerning the death of six fire victims:

I, Ben Wood, am 55 years of age and live at the Evans Hall in room 913,
dormitory No. 9. I work at the Evans Hall as a janitor. I have worked out
there for 4 montbhs.

Part of my job as janitor at the Evans Hall is to pick up the laundry and the
bedclothes that the maids take off of the beds in the rooms. Thursday evening
at 3 p. m. I went to the dormitory No. 9 to pick up the laundry and it was not
ready. The maids had not taken it off of the beds as yet. So they informed
me that they would have it ready the next morning. About 11:30 a. m. Friday
morning January 21, 1944, I got my wheelbarrow and was going toward dormi-
tory No. 9. I was going up the west walk toward dormitory No. 9. A man
whose name I did not know but have seen him often at the hall and I knew that
he lived in room 915. He motioned for me to come to him and then ran back
into the hall. I dropped my wheelbarrow and ran into the west entrance of the
hall. When I got into the room the man said to me, I quote, “Man, I think I've
got something started here,” and I answered, ‘“Man, I think you have.” WhatI
seen when I walked into this room was a table sitting at the right of the door that
I would judge was about 3 feet by 4 feet in size. Sitting on this table was a half-
gallon fruit jar about two-thirds full of something that looked like melted lard to
me. All around the edges of this table was a blaze about 6 inches high. While I
was still standing there something popped and the blaze started up the side of the
wall and went to the ceiling. I left the room and yelled for the maids who were
upstairs cleaning. I ran into the bathroom which was three doors away from
915 (or the room where the fire started). There wasn’t any bucket in the bath-
room, but there was a waste-paper basket. I picket up the basket but it wouldn’t
go underneath the hydrant. I went into the hall when I couldn’t get any water
and seen the flames coming so fast down the hall that I went into my room 913
which was next to the bathroom where I was. I grabbed my topcoat and suit
which was hanging up and started out of the room. The flames had already
reached my room and past so I had to crawl on my hands and knees under the
flames which was up about 2 feet off of the floor. T crawled the distance of about
30 feet down the hall to the side entrance which is the south entrance of the
building. When I came out of the bathroom there wasn’t a human in sight. Mr.
Leonard Vaughan (the man whose room the fire started in) had disappeared
somewhere but I don’t know where; the last time I seen him is when I left his
room 915 and went to get a bucket of water.

When I left the south entrance of the building the door was closed and I opened
it and closed it again behind me. The flames had already reached the outside
of the building when I went out of the door. I heard the maids upstairs calling
to some of the men that there was a fire. But I didn’t have time to warn any-
body. When I got out of the building I ran across the street and gave my suit
and topcoat to a woman who lives in one of the other dormitories. Then I went
back to the fire and remained there.

I have read the above statement which has been reduced to typewriting from
statements made by me and it is true in every particular.

(Signed) Brnx Woop.

Subscribed and sworn to before me this 2&th day of January 1944.

[sEAL] Epwarp H. DAUBLE, Sr.,
Coroner, Vanderburgh County.

OFFICE OF THE CORONER OF VANDERBURGH COUNTY

STATE OF INDIANA,
Vanderburgh County, ss:

Grace Baughn, residing at room 401, dormitory No. 4, being duly sworn,
deposes as follows concerning the death of six fire victims:

I, Grace Baughn, live at the Evans Hall in room 401, dormitory No. 4 in
Evansville, Ind. I work at the Evans Hall as & senior maid, I am in charge of
10 maids. I have worked out at the Evans Hall since December 2, 1942,

I gave instruction to Mr. Ben Wood, Friday morning about 10:50 a. m., Friday
morning, January 21, 1944, to go and pick up the laundry at dormitory No. 9.
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The evening before the laundry wasn’t ready by 8 when Mr. Ben Wood went off
of duty so this is the reason that it wasn’t picked up until Friday morning. As
scon as I told Mr. Wood he left immediately with his wheelbarrow and went to
pick up the laundry.

It is also my job as senior maid to notify anybody if they go against the regula-
tion of the project. About 8 weeks ago I left a note in the room of Mr. Leonard
Vaughn, who stays in room 915, and told him that he was not supposed to have a
hot plate in his room. The way I knew that he had it I found it on his dressing
table when I went into his room (under ruies pars. 10 to 13). Since the time that
I gave him the note I passed pis room and smelled coffee coming from his room.
I opened the door and asked Mr. Vaughan if he was cooking, and he said, “No; just
drinking a glass of coffee,”” so I went on out, but I did tell the maid to be on the
lookout in case she seen a hot plate in his room, but she never did report that
she seen one, as he states he kept it hid in his room.

(Signed) Grace B. BavcHN.
Subscribed and sworn to before me this 10th day of March 1944.

[sEAL) Epwarp H. DausLg, Sr.,
Coroner, Vanderburgh County.

OFFICE OF THE CORONER OF VANDERBURGH COUNTY

STATE oF INDIANA,
Vanderburgh County, ss:

Leonard Vaughan, residing at room 915, dormitory No. 9, being duly sworn,
deposed as follows concerning the death of six fire victims:

I, Leonard Vaughan, lived at room 915 in dormitory No. 9, at the Evans Hall in
Evansville, Ind. I am 45 years of age and work at the Republic Aviation Plant
on Highway No. 41, in Evansville, Ind. I have worked for Republic Aviation
since October of 1943. I have lived at the Evans Hall since I started working at
the Republic Aviation.

In my room sitting on the dressing table was a one-burner electric hot plate, on
the hot plate I had a glass jar of cold-packed meat sitting on the hot plate. My
cousin Broze Vaughan brought this with him from Fairfield, Ill. I had my hot
plate turned on and was planning on taking a bath and eating the meat when I
finished. I went out into the hall starting for the bathroom, I saw a blaze coming
from my room. I went and saw a blaze coming from my table and going up the
side of the wall. I jerked the hot plate off and put it under the bed. I went to
the west entrance, which is right beside my room, and called outside for help. A
man was coming up the walk. I remember saying we got a fire started here, and
I called for a bucket of water, and a woman (which I suppose was one of the
maids) came running down the steps. The blaze had gotten such a headway by
then that I ran on outside by the south entrance. I then went to the southwest
corner of the building, by my room. Then I went over to dormitory No. 8 because
we thought it had started on fire.

I have read the foregoing which has been reduced to typewriting from state-
ments made by me, and it is true in every particular.

(Signed) LEONARD VAUGHAN.
Subscribed and sworn before me this 28th day of January 1944.
[sEAL] Evroise WiLsoN, Notary Public.
My commission expires February 10, 1947.

Subscribed and sworn to before me this 28th day of J anuary 1944.

[sEAL] Epwarp H. DausLg, Sr.,
Coroner, Vanderburgh County.

OFFICE OF THE CORONER OF VANDERBURGH COUNTY

STATE oF INDIANA,
Vanderburgh County, ss:

Clarence Sharrett, residing at room 922, dormitory No. 9, R. R. No. 1, Bridge-
port, Ill., being duly sworn deposed as follows concerning the death of six fire
victims.

I was awakened by the screams of the maid at approximately 11:20 a. m. After
being awakened I attempted to open the door of my room leading to the hallway;
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and as I opened the door, flames and smoke poured through the opening into the
room. Iimmediately closed the door and went to the window of the room through
which I escaped. I occupied room 922 on the second floor of the building and
from my views, I have no conception as to the origin of the fire.

(Signed) CLARENCE SHARRETT.

Subscribed and sworn to before me this 27th day of January 1944.

[sEAL] Epwarp H. DAUBLE, Sr.,
Coroner, Vanderburgh County.

OFFICE OF THE CORONER OF VANDERBURGH COUNTY

STATE OF INDIANA,
Vanderburgh County, ss:

Mrs. Frances L. Clark, residing at 650 East Cherry Street, being duly sworn,
deposed as follows concerning the death of six fire victims:

I was upstairs washing woodwork in the rear of the building. When I head
someone call from downstairs, for someone to bring a bucket of water, because
the building was on fire. So I ran in the rest room to get some water. When one
of the maids called me and said for me to come out. Because the smoke was

etting worse. When I ran out I started to yell fire and knocking on the doors.

o they could get up. When I got outside there was one of the tenants at the
window yelling for help. He was trying to get the window up. But the fire was
blazing so he couldn’t stand it any longer, and he fell. So I heard someone say
that the other person that was sleeping with him, tried to wake him up. But he
wasn’t very successful, because he himself had been sick.

(Signed) Mrs. Frances L. CLARK.

Subscribed and sworn to before me this 27th day of January 1944.

[sEAL] Epwarp H. DAUBLE, Sr.,
Coroner, Vanderburgh County.

OFFICE OF THE CORONER OF VANDERBURGH COUNTY

STATE OF INDIANA,
Vanderburgh County, ss:

Lizzie Mae Hendrix, residing at 407 North St. Joe Avenue, being duly sworn,
deposed as follows concerning the death of six fire victims:

The janitor called me about 11:15 a. m. this morning, and answered me about
picking up some sheets, and I went downstairs to tell him to take them. Before I
got back upstairs he told me to bring him a bucket of water. I started to get the
water, and fire had got so bad I couldn’t get back down there and we started to
waking up all of the men we could. I started back to get my coat and hat and the
smoke was so bad I couldn’t get back to my room.

(Signed) Lizzie MAr HENDRIX.

Subseribed and sworn to before me this 27th day of January 1944.

[sEAL] Epwarp H. DavusLE, Sr.,
Coroner, Vanderburgh County.

OFFICE OF THE CORONER OF VANDERBURGH COUNTY

STATE OoF INDIANA,
Vanderburgh County, ss:

Mary F. McFarland, residing at 407 Sixth Evans Avenue, being duly sworn
deposed as follows concerning the death of six fire victims:

About 11:15 a. m. January 21, 1944, I was on the second floor washing wood-
work when the janitor asked for a bucket of water. One maid went into the
shower room to get it when the other maid tried to go downstairs but was unable
to go down because a hallway was filled with smoke. We screamed and knocked
on doors and told the tenants it was a fire. 3

We escaped by the stairway on the west side of the building which faced the
office. Our screams aroused most of them and they got out. On the outside we
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saw a man trapped in the room upstairs in the right-hand corner, which was
white behind. He cried for help but there wasn’t any way of getting him out
of the room.

(Signed) Miss Mary F. McFARLAND.

Subseribed and sworn to before me this 27th day of January 1944.

[sEAL] Epwarp H. DAuBLE, Sr.,
Coroner, Vanderburgh County.

y VaNDERBURGH CounNTY CORONER,
Evansville, Ind., June 6, 1944.

RoBErT R. MAYHEW,
Housing Manager, Evans Hall, Evansville, Ind.

DeAr Mir. Mavyaew: On January 21, 1944, at 12 noon, I received a call to
Evans Hall. I got to the destination about 12:10 p. m. I found two bodies
lying on the ground. One of the bodies was Roy Monroe White, the other was
unidentified. A few minutes later two more bodies were brought out and in
another few minutes one more body was brought out. None of these four were
identified. On January 22, 1944, at 7:15 a. m. I was called to the St. Mary’s
Hospital and took charge of the body of Charles William Mills, who was burned
in the same fire.

The next day I went with a doctor from the Republican, where several of the
victims were employed, and the manager of Evans Hall, a Mr. Buckley; we three
went to the different undertakers and examined the bodies and indentified them.

The families were notified and the bodies were sent to their respective homes.
As coroner, I called in several different witnesses and questioned them in regards
to this fire. Through their testimonies I located a man by the name of Leonard
V: Vaughan, who had an electric plate in his room, No. 915. He had the plate
on his dressing table with a jar of cold-packed meat on the plate; this ignited and
exploded and spread grease over the room. This was the origin of the fire.

The names of the fire victims are—

Roy Monroe White
Roy Huff

Ola Truax

Orlin Wright

Tim D. Crunk
Charles William Mills

With this letter I am sending a duplicate copy of the statement that was taken
by me from Leonard V. Vaughan.
Very truly yours,
Epwarp H. DAUBLE, Sr.

[In the United States Court of Claims. No. 17850 Congressional. Maud M.
Wright and Maxine Roberts, formerly Mazine Mills v. the United States. (De-
cided March 6, 1951.)]

Mr. Lawrence J. Stimmons for the plaintiffs. Messrs. John I. Nevin and Charles
E. Jones were on the briefs.

My, Benton C. Tolley, Jr., with whom was Mr. Assistant Attorney General
H. G. Morison, for the defendant.

The court, upon the evidence, the report of Commissioner Richard H. Akers,
and the briefs of counsel, makes the following:

SPECIAL FINDINGS OF FACT

1. On January 21, 1944, a fire occurred in dormitory No. 9 of the Evans Hall
housing project, located in Evansville, Indiana. Orlin C. Wright and Charles W.
Mills, war workers and tenants in the dormitory, died on January 21 and 22, 1944,
respectively, of burns sustained in the fire. Plaintiffs, Maud M. Wright and
Maxine Roberts, formerly Maxine Mills, were the wives respectively of Orlin C.
Wright and Charles W. Mills at the time of their deaths and are the persons
named in Senate Resolution 227, 80th Congress, 2d Session, agreed to May 10,
1948, which reads:

Resolved, That the bills H. R. 1226 and S. 1585, for the relief of Mrs.
Maud M. Wright and Mrs. Maxine Mills, with the accompanying papers,
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are hereby referred to the Court of Claims in pursuance of section 151 of the
Judicial Code, Twenty-eighth United States Code, section 257, for such
action as the court may take in accordance therewith.

H. R. 1226 and 8. 1585, 80th Congress, 1st Session, which are identical, read
in part:

p Be it enacted by the Sencte and House of Representatives of the United States
of America in Congress assembled, That the Secretary of the Treasury is
authorized and directed to pay, out of any mouney in the Treasury not other-
wise appropriated, to Mrs. Maud M. Wright, Robiuson, Illinois, the sum of
$5,000, and to Mrs. Maxine Mills, Robinson, Illinois, the sum of $5,000. The
payment of such sums shall be in full settlement of all claims against the
United States of the said Mrs. Maud M. Wright for the death of her husbhand,
Orlin C. Wright, on January 21, 1944, and of the said Mrs. Maxine Mills for
the death of her husband, Charles W. Mills, on January 22, 1944, both of
whom died as the result of burns sustained in a fire at the Evans Hall housing
project, Evansville, Indiana, which was under the supervision and manage-
ment of the National Housing Agency: * * *,

2. After the reference of bills H. R. 1226 and S. 1585 to this court through
Senate Resolution 227, the plaintiffs filed a petition in this court in which, as a
basis for recovery, negligence on the part of the defendant was alleged as follows:

That the said Orlin C. Wright and Charles W. Mills lost their lievs ag the
direct and proximate results of the negligence of the defendant in failing to
erect and construct proper and adequate fire escapes to the second floor of
the dormitory in which the husbands of the plaintiffs herein lost their lives
by the burning of the same, and the said defendant, after said fire did construct
and erect proper and adequate fire escapes to the second floors of the dormi-
tories which were not burned; that said defendant was further negligent in
failing to provide a proper and adequate number of fire extinguishers and
have such proper and adequate number of fire extinguishers properly placed
in the dormitory which burned; that the said defendant was also negligent in
knowingly permitting the use of an electric hot-plate by one Leonard Vaughn,
a tenant of the dormitory which burned, the use of such electric hot-plate
being prohibited by the Rules and Regulations of the said Evans Hall housing
project, which Rules and Regulations said defendant negligently failed to
enforce, although the use of the said hot-plate was known to said defendant
through its representatives and manager thereof; that said defendant was
also negligent in Lknowingly permitting the installation and operation of
improper heavier electric fuses which would not blow out as quickly as
proper lighter electric fuses when the electric wiring system in said dormitory
was overloaded; that as the direct and proximate result of the negligence of
said defendant the said Orlin C. Wright and Charles W. Mills lost their lives
as hereinabove set forth.

3. The Evans Hall housing project was constructed by the War Department
at or about the beginning of World War II for use by civilian war workers. In
February 1942 this project along with various others was transferred to the
National Housing Agency which was operating it on January 21, 1944, when the
fire in question occurred. The project included various dormitories, of which
dormitory No. 9 in which the fire occurred was one. Dormitory No. 9 was a
standard type dormitory which was built during that period. It was approxi-
mately 100 feet in length and was two stories in height with a corridor extending
its entire length through the center of each floor. On each side of the central corri-
dor the space was partitioned off into separate rooms without cooking facilities.

Dormitory No. 9 had an entrance door on the first floor at each end of the
building and an entrance door in the middle of the first floor opposite a stairway
leading to the second floor. It had an entrance door at each end of the building
on the second floor leading to exterior stairways which went from each of these
entrances to the ground level. It was a frame building with drop-siding exterior
(wood exterior with strips of wood overlapping one another), two by four studs,
two by six joists and ceiling rafters. The interior walls were lined throughout
with pressed cane fibreboard %-inch thick with the exception of the boiler room
which was lined with a cement asbestos material known as “Transite.”

4. Tenants, upon admission to the Evans Hall housing project, were required
to sign a form known as “Revocable Use Permit to War Worker,”” which contained
the following provisions:

The United States of America, hereinafter called the “Government’, does
hereby grant to hereinafter called the ‘‘Occupant”,
a person engaged in national-defense activities, as defined in Public No. 849,
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76th Congress, approved October 14, 1940 (as amended), the revocable
privilege to occupy the following described premises, located in the County
of Vanderburgh, State of Indiana, subject to the covenants and conditions
hereinafter contained, and to the terms and conditions on the back hereof:
[room number of occupant]

It is understood and agreed that the revocable privilege hereby granted
includes only the authority to use the said premises for residential purposes
of the Occupant, in accordance with such rules and regulations as may be
promulgated by the Government, and that it does not authorize the Ocecu-
pant to alter or change in any manner the said premises, or remove any
fixtures or equipment.

* * * * * * *

TERMS AND CONDITIONS

* * * * * * *

2. Responsibility.—Tenants shall be responsible for the proper care and
use of items in their possession and of community facilities used by them.
The tenant shall immediately report any loss or damage of fixtures and fur-
nishings. No tenant shall attempt to make repairs of any kind. All re-
placements and repairs shall be made by the Management, and those result-
ing from carelessness or negligence shall be made at the tenant’s expense.

* * * * * * *

8. Liability—The Management will not be responsible for lost or stolen
personal property or for personal injury sustained on the project.

9. Fire Hazards.—Tenants shall permit nothing to be done on the project
premises or bring or take anything thereon which will in any way increase
the fire risk or in any way conflict with the rules and ordinances of the local
fire department.

* * * * * * *

17. Use of Electricily.—Tenants shall not waste electricity. Electricity
may be used by dormitory tenants for the operation of radios. Electricity
may be used by trailer occupants for the operation of radios, percolators,
toasters, and clocks, but written permission to use electricity for all other
appliances (such as hand vacuum cleaners) not provided by the project must
be obtained from the Manager. No appliance rated at more than 500 watts
shall be used.

18. Other—The Management reserves the right tc make such other rules
and regulations from time to time as it may deem needful and appropriate
fer the safety, care, and cleanliness of the premises and for securing the com-
fort and convenience of all tenants.

Use permits of the character referred to above were signed by Orlin C. Wright
and Charles W. Mills whose deaths occurred as a result of the fire in question, and
by Leonard Vaughan, referred to in finding 8.

5. House rules were prepared by the management of the housing project and
copies of these rules were posted on the bulletin board located in dormitory No. 9
as well as in a clearly visible place on the walls in each of the rooms in the dormi-
tory. These rules were in substance a recapitulation of the terms and conditions
of the revocable use permit described in finding 4, and included the following:

9. Liability—The Management will not be responsible for lost or stolen
personal property or for personal injury sustained on the project.

10. Fire hazards.—Tenants shall permit nothing to be done on the project
premises or bring or take anything thereon which will in any way increase
the fire risk or in any way conflict with the rules and ordinances of the local
fire department.

* % * * * *

*
13. Use of electricity.—Tenants shall nct waste electricity. Electricity
may be used by dormitory tenants for the operation of radios.

Leonard Vaughan did not read or pay any attention to the use permit referred
to in finding 4, or to the heuse rules referred to above.

The defendant, through the National Housing Agency and its servants, was in
full control of the project including the individual rooms of the dormitories.

6. At the time of the fire in question on January 21, 1944, the housing project
was operated under the supervision of a manager who had held that position since
August 1943. Shortly after he became manager he prepared the house rules re-
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ferred to in the preceding finding and caused them to be posted on the bulletin
boards and in the various rooms of the buildings, including dormitory No. 9. In
connection with his work as manager, he held regular staff meetings with the per-
sonnel which came under his supervision, including the maids of the several dormi-
tories. At one of these meetings which was held about a week or ten days prior to
the fire in question, the manager discussed, among other things, the fire hazards
in these buildings, the location of the fire extinguishers, the system of reporting
fires and what precautions were to be taken in case of fire.

7. The rooms occupied by the tenants in dormitory No. 9 were swept and dusted
daily and mopped on occasions as needed by the dormitory maid. While cleaning
the dormitory rooms, the maids were instructed not to disturb the personal pos-
sessions of the tenants any more than was absolutely necessary and not to go into
their personal baggage or dresser drawers. They were, however, instructed to
report any violations of the house rules, including the use of hot plates by the
tenants.

8. Orlin C. Wright and Charles W. Mills, the individuals who lost their lives
in the fire in question, and Leonard Vaughan were tenants of the Evans Hall
housing project occupying rooms in dormitory No. 9. Vaughan occupied a room
in the southwest corner of the first floor and Wright and Mills occupied a room in
the southeast corner on the same floor.

9. On one occasion prior to January 21, 1964, the senior maid at the Evans Hall
housing project reported to the manager that she thought she knew where there
was at least one dormitory in which a tenant might be making coffee. The man-
ager instructed her that it was part of her responsibility to follow up such matters,
that the regulations of the project were posted, and if she had specific and positive
information of violations it was her responsibility to follow up with notice to the
tenant of the violation. No other information or suggestion that the rules of the
project were being violated by the use of hot plates was received by the manager
prior to the fire on January 21, 1944.

However, approximately three weeks before the fire, the senior maid found an
electric hot plate on the dressing table in the room occupied by Leonard Vaughan
in dormitory No. 9. She told Vaughan that it was against the regulations to
have a hot plate in his room and instructed the maid who regularly cleaned the
rooms on that floor in the dormitory to be on the lookout for a hot plate. What-
ever report, if any, the senior maid made of this incident did not come to the at-
tention of the manager. The maid who cleaned Vaughan's room daily did not
see a hot plate in his room until the morning of January 21, 1944, when she was
cleaning his room a short time before the fire occurred.  However, she did not have
an opportunity before the fire occurred to report this.

After the senior maid had warned Vaughan as to the use of the hot plate as
set out above, she, on another occasion, suspected him of using it but, upon being
questioned in regard to its use, Vaughan denied that he had been using a hot plate.
A reasonable conclusion from the evidence is that Vaughan—at least from the
oceasion when the hot plate was first diseovered in his room by the senior maid
until the fire—had had the hot plate in the room but had usually kept it concealed
from view.

10. About noon on January 21, 1944, Vaughan plugged a hot plate into the
electrical outlet in his room in dormitory No. 9 for the purpose of warming some
coffee. In addition he placed a quart glass jar containing cold packed meat and
grease near the burner. The jar had a cap thereon. At or shortly thereafter,
he left the room, closed the door, and went to the bathroom which was located
near the center of the building. Shortly after he left his room the jar of meat
exploded, the grease therein ignited and started a fire in the room. A few minutes
later Vaughan came out into the hall from the bathroom and saw fire coming out
under the door to his room. He rushed to the room, disconnected the hot plate
and put it under the bed, and attempted to get water to put on the fire. Vaughan
was in the building fighting the fire for a period of from fifteen to twenty minutes
before he was forced to leave because of the heat and smoke. Vaughan was
assisted in his efforts to combat the fire in Vaughan’s room by the janitor, Ben
Wood. Wood attempted to use a waste basket to put out the fire instead of the
fire extinguisher which was very close by and in operating condition. Wood then
became confused, gathered his own clothing from his room in dormitory No. 9
and fled from the premises. Wood was so frightened that he failed to return to
the project until the following afternoon. There is a conflict in the testimony
as to whether Wood was just entering the building, or whether he was inside the
building at the time he first received notice of the fire, but it is a reascnable
conclusion that he knew of the existence of the fire about the same time that
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Vaughan discovered it. When Vaughan was unsuccessful in stopping the fire,
he left the room and went out of the building. At or about the same time, the
local fire department was called. When the fire department arrived, the fire
had made considerable headway, due in part to the fact that a wind was blowing
from the direction of Vaughan’s room to the opposite end of the building, and in
part, to the fact that there was an unexplained delay in calling the local fire depart-
ment. The fire was extinguished befere all of the building was consumed. The
bodies of Orlin C!. Wright and Charles W. Mills were found in the room or in the
eorridor near the room which they occupied on the first floor on the opposite
end of the dormitory from where the fire started.

11. Four fire extinguishers, each of water type with a capacity of about two and
one-half gallons, were located in dormitory No. 9: one at each of the exits on each
floor at the ends of the building. These fire extinguishers had been placed in
wall brackets, waist high, and were checked daily by project watchmen fer water
content. One of the fire extinguishers was located in the hall within four or five
feet of the room occupied by Vaughan and it was found in its wall bracket and in
operating condition after the fire had been extinguished. Neither Vaughan nor
Wood, the janitor, undertook to make any use of this fire extinguisher.

12. The adequacy or inadequacy of the fire extinguishers or fire escapes, or the
character of the electric fuses used, had no causal connection with the deaths of
Mills and Wright.

13. At the time of his death, Orlin C. Wright was fifty-seven years of age and
was making an annual wage of between $2,500 and $2,600; and at the same time,
Charles W. Mills was twenty-six years of age and was making an annual wage of
between $3,100 and $3,200. Before and at the time of their deaths, they were
supporting their respective families.

14. Orlin C. Wright and Charles W. Mills lost their lives in the fire described
above through no fault or negligence of their own.

CONCLUSION OF LAW

Upon the foregoing findings of fact the court concludes that as a matter of
law plaintiffs would have had a just and legal claim against the United States
if at the time the events occurred on January 21, 1944, the United States had
been suable in an action for negligence sounding in tort. Consent for the Gov-
ernment to be sued in such cases was given in Title IV of the Act of August 2,
1946, Federal Tort Claims Act, 60 Stat. 842, 843, 28 U. S. C. 1346 (b). The
court further concludes that even if the above statute had been in effect on
January 21, 1944, the plaintiffs’ claim would have been barred by the Indiana
statute of limitations at the expiration of two years from that day. Any pay-
ment, therefore, made by the authority of Congress upon plaintiffs’ claim would
be in the nature of a gratuity.

OPINION

Howgrr, Judge, delivered the opinion of the court:
This matter is referred to us by Senate Resolution 227, 80th Congress, 2d
Session, agreed to May 10, 1948, which reads:

Resolved, That the bills H. R. 1226, and S. 1585, for the relief of Mrs. Maud
M. Wright and Mrs. Maxine Mills, with the accompanying papers, are hereby
referred to the Court of Claims in pursuance of section 151 of the Judicial
Code, Twenty-eighth United States Code, section 257, for such action as
the court may take in accordance therewith.

H. R. 1226 and S. 1585, 80th Congress, 1st Session, which are identical, have
previously been quoted, in part, in a finding of fact.

Sections 2509 and 1492 of 28 U. 8. C. supersede Section 151 of the Judicial
Code. Sections 1492 and 2509 provide as follows:

SEc. 1492:

The Court of Claims shall have jurisdiction to report to either House of
Congress on any bill referred to the court by such House, except a bill for
a pension, and to render judgment if the claim against the United States
represented by the referred bill is one over which the court has jurisdiction
under other Acts of Congress.

SEc. 2509:

Whenever any bill, except for a pension, is referred to the Court of Claims
by either House of Congress, such court shall proceed with the same in
accordance with its rules and report to such House, the facts in the case,




MRS. MAUD M. WRIGHT AND MRS. MAXINE ROBERTS 13

including facts relating to delay or laches, facts bearing upon the question
whether the bar of any statute of limitation should be removed, or facts
claimed to excuse the claimant for not having resorted to any established
legal remedy.

The court shall also report conclusions sufficient to inform Congress
whether the demand is a legal or equitable claim or a gratuity, and the
amtount, if any, legally or equitably due from the United States to the claim-
ant.

Plaintiffs’ petition is brought to recover $5,000 each for the deaths of Orlin
C. Wright and Charles W. Mills. Their deaths allegedly resulted from the
negligence of the defendant. Plaintiffs, Maud M. Wright and Maxine Roberts,
formerly Maxine Mills, were the wives respectively of Orlin C. Wright and Charles
W. Mills at the time of their deaths and are the persons named in Senate Reso-
Iution 227, 80th Congress, 2d Session, agreed to May 10, 1948, and by which
reference was made to this court of the bills for the relief of plaintiffs.

The decedents lost their lives as the result of burns sustained in a fire occurring
January 21, 1944, in dormitory No. 9, Evans Hall housing project, Evansville,
Indiana, which was under the supervision and management of the National
Housing Agency. It was constructed by the War Department at or about the
beginning of World War IT for the purpose of housing civilian war workers. In
1942 this project along with various others was transferred to the National
Housing Agency which was operating it on January 21, 1944, when a fire occurred
in dormitory No. 9, which was a standard type of dormitory, approximately 100
feet in length, two stories in height, with a corridor extending its entire length
through the center of each floor (Finding 3). On each side of the corridor the
space was partitioned off into separate rooms. No housekeeping or cooking
facilities were provided.

Tenants, upon admission to_the Evans Hall project, were required to sign a
form known as ‘“Revocable Use Permit to War Worker”’ (Finding 4), which
form was signed by the decedents and Leonard Vaughan, in whose room the fatal
fire originated. Among other things, the terms and conditions of this use permit
required that the occupants report any loss or damage of furnishings and fixtures;
that only defendant could make repairs; and that occupants were prohibited
from bringing anything on the premises which would increase the fire risk or
conflict with the rules and ordinances of the local fire department. Dormitory
occupants were allowed to use electricity for the operation of radios and such
other appliances as W uthorized by written permission from the Manager,
and defendant reserve ight t ules and regulations deemed neces-
sary for the care and safety of occupants. The rules and regulations which
were made by the management incorporated substantially the same terms and
conditions as were in the use permit, and these rules and regulations were posted
on the bulletin boards in various places in the dormitory.

On January 21, 1944, the housing project was operated under the supervision
of a manager who had held the position since August 1943, and who, after he
became manager, prepared the house rules mentioned above, posted them in the
various places, and held regular staff meetings with the dormitory personnel, at
which meetings the rules and regulations were discussed. At one such meeting,
which was held a week or 10 days prior to the fire, the fire hazards in the buildings,
the location of the fire extinguishers, the system of reporting fires, and the pre-
cautions which were to be taken in the case of fire, were discussed.

The defendant provided daily maid service to all the rooms in the dormitories,
which service consisted of sweeping and dusting and an occasional mopping of
the floors by the dormitory maids. The maids were instructed to report any
violation of the rules and regulations, including the use of hot plates. They
were also instructed that while they were engaged in their duties they were not
to disturb the personal possessions of the tenants any more than was absolutely
necessary, and not to go into their personal baggage or dresser drawers.

Orlin C. Wright and Charles W. Mills, who lost their lives in the fire involved,
occupied a southeast corner room on the first floor and Leonard Vaughan occupied
a southwest one on the same floor. : ]

Shortly before noon on January 21, 1944, Vaughan, according to the testi-
mony. plugged in his hot plate to warm some coffee, and placed nearby a sealed
quart jar of cold meat. He then left the room and went to the bathroom, which
was near the center of the building. Shortly after he left, the jar of cold meat
exploded, the grease ignited and set the room on fire. A few minutes later,
Vaughan came out into the hall from the bathroom and observed the fire coming
out under the door of his room. He rushed into his room, disconnected the hot
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plate, put it under his bed and attempted to get water from the bathroom to
put on the fire. According to the testimony, Vaughan was in the building com-
bating the fire for a period of from 15 to 20 minutes before he was forced to leave
due to the heat and smoke, at which time he left the room and went out of the
building. At or about the same time, the local fire department was called.
Vaughan was assisted in his efforts to extinguish the fire by the janitor, Ben
Wood,! who was just entering or was already inside the building when he learned
of the fire. The janitor, although he had been employed for some time, and had
attended the various meetings held under the direction of the project manager
at which the combating of fire hazards as well as the location of the fire extin-
guishers were discussed, used a wastebasket in attempting to extinguish the fire
instead of the fire extinguisher which was located within four or five feet of the
room occupied by Vaughan, which extinguisher was found in its wall bracket in
an operating condition after the fire had been extinguished. The evidence fur-
ther discloses that Wood became confused, gathered his clothing from his own
room from the same dormitory, fled from the premises, and did not return until
the following afternoon.

When the fire department arrived, the fire had made considerable headway due,
in part, to the fact that a wind was blowing from the direction of Vaughan’s room
to the opposite end of the building. While the fire was extinguished before all
of the building was burned, the bodies of Orlin C. Wright and Charles W. Mills
were found in the room or in the corridor near the room which they occupied on
the first floor on the opposite end of the dormitory from where the fire started.

In view of the facts in this case, the character of the relationship between the
decedents and the defendant would more nearly resemble a lodginghouse keeper
and lodger rather than as landlord and tenant.

As a lodger in dormitory No. 9, Evans Hall project, Evansville, Indiana, the
decedents merely had the use of the rooms without the exclusive possession and
responsibility for the care and condition thereof which is necessary to a landlord
and tenant relationship. Although the technical relationship of innkeeper and
guest may not have existed between defendant and the decedents inasmuch as
defendant was not operating an inn or a hotel in the sense that it did not maintain
this lodginghouse as a public place where all transient persons might be received
and entertained as guests, it, nevertheless, furnished rooms for the habitation
and enjoyment thereof by plaintiffs, while it, the defendant, maintained the re-
sponsibility for the care thereof, and the exclusive possession and control over the
rooms. Hercules Powder Co. v. Crawford, 163 F. (2d) 968; Roberts v. Casey, 36
C. A. (2d) 767, 93 P. (2d) 654.

Although a lodginghouse keeper is not an insurer of the safety of his guests, he
has a duty to do those things which are reasonably necessary for the safety and
protection of his guests. Strahl v. Miller, 97 Neb. 820, 151 N. W. 952, affirmed
239 U. S. 426; Knott Corporation v. Furman, 163 F. (2d) 199; Bell v. Daugherty,
199 Ta. 413, 200 N. W. 708; Pierce v. Burlington Transportation Company, 189
Neb. 423, 297 N. W. 656 and Carpenter v. Syreit, 99 Utah 208, 104 P. (2d) 617.

In the case at bar, the manager, maids, and janitor were employees of the
United States and the servants thereof, and as such, negligence imputable to them
is also imputable to the United States. Meagher v. United States, 86 C.Cls. 450.

Evidence has been introduced in connection with the degree of care which the
servants took to enforce the house regulations. There were provisions in the
form known as Revocable Use Permit to War Worker as well as the house
rules posted in various places, including dormitory No. 9, which dealt with fire
hazards and the use of electricity. The maids were instructed that, among other
things, the use of hot plates was a violation of these rules and that any such viola-
tion should be reported. Approximately three weeks before the fire, the senior
maid found an electric hot plate on the dressing table in the room occupied by
Vaughan in dormitory No. 9. She told Vaughan that it was against the regula~
tions to have a hot plate in his room and instructed the maid who regularly cleaned
the rooms on that floor to be on the lookout for a hot ptate. Whatever report, if
any, the senior maid made of this incident did not come to the attention of the
manager. The maid who cleaned Vaughan’s room daily did not see a hot plate
in his room until the morning of January 21, 1944, when she was cleaning his room
a short time before the fire oceurred. However, she did not have an opportunity
to report it before the fire began.

1 Because of the obvious importance of the testimony of Ben Wood, the janitor, and the fact that he was
not called to testify at the hearing held before the Commissioner. this case was re-referred to the Com-
missioner for the purpose of taking such testimony. However, it was discovered that Wood had died in
the meantime, and that his testimony was therefore unavailable.
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On another occasion, previous to this, the maid suspected Vaughan of using a
hot plate and upon being questioned, Vaughan denied its use.

It would appear therefrom that sufficient incidents had occurred previous to the,
fire to place defendant on notice that Vaughan was violating the house rules. It
was incumbent upon the defendant to ascertain this and to take the necessary
steps to relieve this hazard. It is well settled that negligence may consist of
failure to use care in inspecting the premises upon which servants are employed,
or in supervising their conduct. The duty of defendant was not performed
merely by supplying the servants with proper instructions or making suitable
regulations. The defendant was under a continuous duty of inspection and was
required to give such attention to the lodginghouse as would normally guard
against injuries to lodgers. Had due care been exercised in this situation, means
would have been taken to determine with certainty the use of a hot plate in
Vaughan’s room and the removal of it, or of Vaughan, would have been effectuated.

Defendant contends that there was no proximate cause established between
the deaths of the decedents and its failure to enforce the fire regulations and that
the proximate cause was the negligent and careless acts of the tenant Vaughan.
However, the presence of the hot plate was the instrumentality which was the
initial force which caused the fire and Vaughan would not have had a hot plate
to use if the regulations and the instructions had been enforced. Vaughan’s
acts were made possible by the lack of due care on the part of defendant.

Defendant has cited Wilcox v. Urschel, 101 Ind. App. 627, 200 N. E. 465, in
support of the proposition that where injury is due to two distinct successive
causes which are unrelated in operation and where one is prior, passive, or a remote
cause merely furnishing a condition or giving rise to occasion making injury
possible, and the other is an active, direct, independent, effective, and intervening
cause, courts look to the latter as the proximate cause. Although this court
agrees that an independent, intervening, responsible agent may sever the line
of causation from the original negligence, the facts here do not warrant the
application of this principle. In the Wilcox case, a demurrer was sustained to a
complaint which alleged a cause of action for personal injuries against a third
person to an automobile collision. Said person had permitted a hedge fence to
grow to an unlawful height on his lands at the intersection of the highways where
the accident took place. The court, however, found that the height of the hedge
was not the proximate cause of the injury for which complaint was made. It is
sufficient to note that these facts are not analogous to the ones before this court.
Nor are we able to agree with defendant that decedents assumed the risk of
burning to death because they signed and agreed to the “Revocable Use Permit”
which stated that the management would not be responsible for personal injury
sustained on the project. Decedents did not sign the permit on the assumption
that defendant would fail to exercise that degree of care required of it. Decedents
did not know that Vaughan possessed or used a hot plate nor did they deliberately
expose themselves to danger and assume the risk. The senior maid in failing to

amove the hot plate or to report its existence to the manager so that he could
have it removed, and the failure of the manager to more carefully enforce the
r iles and regulations are illustrative of defendant’s negligence, which is imputed
to it through its servants.

This court, in Guif Transit Co. v. United Stales, 43 C. Cls. 183, discussed the
general principles of exculpatory clauses where the government relied upon a
clause which read, “The U. S. Government will assume no responsibility for any
damage or injury to a vessel, her crew, or appurtenances while she is entering,
leaving, or while she is in dock.” The court said (page 199):

But this does not mean, and cannct be construed to mean, that the defend-
ants need not perform their part of the contract by exercising ordinary dili-
gence and skill in disposing of the vessel while it was in their hands. A
much more reasonable construction will be to say that the Government will
assume no responsibility for the acts of the owners’ agents or for the acts of
third persons, * * *; but to hold that this rule authorized the govern-
ment’s agents to do what they pleased * * * would, in effect, be to
construe a contract so that one party should be wholly exempt from liability
for his own nonperformance or for defective performance. This would
cleariy be agzzznst public policy and needs no citation of authorities to support
it, e

The duty of a lodginghouse keeper to exercise ordinary care for the safety of his
guests extends to warning the lodger seasonably of a danger of which the lodging-
house keeper is aware. However, from the state of the record before us, it is
difficult to ascertain whether or not the janitor, Wood, was actually in the build-

H. Repts., 82-1, vol. 3——47
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ing a sufficient length of time to seasonably warn the decedents. There is some
testimony to the effect that he was in the building at about the same time that
Vaughan discovered the fire, and it further appears that he did have time to go
to the washroom in the center of the building, attempt to fill a wastebasket with
water, and return to assist in fighting the fire, thence to his room to gather his
belongings, prior to fleeing from the premises. It also appears from the evidence
that two of the maids who were in the huilding at the time the fire was discovered
warned all of the tenants on the second floor in time to make their escape from
the building. It is in this respect that the testimony of the janitor, Wood, would
have contributed to the state of the record, but, as we pointed out above, his
testimony was not available.

However, we have found that the defendant was negligent, that defendant is
liable for the negligence of its servants in failing to enforce its safety regulations,
and that such failure was the proximate cause of the deaths.

Section 2509 of 28 U. S. C. directs the court to inform Congress whether the
demand is legal or equitable, or be a gratuity. The law contemplates that if,
upon the record and the present state of the law, equities are indicated either by the
findings of fact or the law, or both, the court will call attention to these facts.
Congress then can determine whether they are of a nature which should persuade
it to act upon the claim in the light of the considered and informed judgment of
this court as to the nature and scope of the equities, Burkhardt, et al. v. The United
States, 113 C. Cls. 115.

In this case, it must be conceded that plaintiffs have a cause of action upon
which recovery could be had in a court of law were the defendant an individual
instead of the United States, and if, the plaintiffs had brought their action within
the time limit of the applicable statute of limitations. It is noted that Indiana
has statutorily provided that a wrongful death action must be commenced by the
personal representative of the decedent within two years after the wrongful death,
which time has, of course, long since expired. Therefore, whether these plaintiffs
are to be compensated by the Government for the negligent conduct of its servants
is a matter exclusively for the determination of Congress.

It is ordered that the foregoing special findings of fact, conclusion of law and
opinion of the eourt be transmitted to the Senate, in accordance with the Act of
March 3, 1911, 36 Stat. 1087, as amended by the Act of June 25, 1948, 28 U. S. C.
1492, 2509.

MapbpEN, Judge; WHITARER, Judge; LirTLETON, Judge; and JoNEs, Chief Judge,

concur,

O
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